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Dear Environmentai Quality Board: -

On behalf of the Pennsylvania Turnpike Commission, I am very pleased to submit to you the
following comments on the Safe Fill Regulations as proposed by the Department of Environmental
Protection in the February 2, 2002, issue of the Pennsylvania Bulletin. Our comments are as follows:

GENERAL COMMENTS

1. A flow chart of the means by which one complies would be very beneficial due to the multitude of
"if/then" type statements and numerous potential pathways which are dependent upon yet more
possibilities.

Many of our contracts include the use of recycled asphalt and concrete pavement. The milling process
occurs directly on the road surface and is then transported to a storage location prior to its reuse. The
material can be used as a sub-base for total reconstruction projects, added to the hot mix mixture in
another locale, or stored for future use. The limitations proposed for the length of time that material
can be stored are to restrictive and would result in higher project costs and delays in the schedule due
to the need to waste more material than otherwise would have been utilized under current regulations.

3. We have concemns about the material quantitative limits, which we feel, need revision. Specifically, the
thought is that these limits will increase the time frame for a project and in turn also increase the
projects overall cost (see Specific Section Comment #1).

4.

As a result of the proposed testing requirements, it would be reasonable to assume that a certain
portion of demolition materials would not meet the proposed safe fill standards. We are also aware
that landfill space is limited in Pennsylvania and as a result, project costs would increase as materials

that no longer meet standards need to be treated as waste and disposed of in approved landfills, and
possibly hauled out of state.
SPECIFIC SECTION COMMENTS

1. Section 271.103(g)(1) - The 350-ton limit established here may be sufficient for milling of bituminous
surfaces, however, our experience on total reconstruction projects is that we can generate over 800

tons/day of concrete pavement. If the 350-ton upper limit would be in effect, project duration would
likely be extended, which would in turn, result in higher project costs.

Our Mission: To operate and manage, in a fiscally responsible manner, a safe, reliable, and valued toll road system.




Environmental Quality Board

Comments on Proposed Safe Fill Regulations
April 3, 2002

Page Two

2. Section 271.103 (i)(I) - What is the specific definition of "surface waters" that is used in this section?
If intermittent watercourses, drainage ways, or headwater areas are considered surface waters due to
their abundance in Pennsylvania, there would exist major limitations in placement of fill material.

3. Section 287.1 (i)(II) - This section deals with visible staining and odors associated with the material.
Most roadway surfaces typically have visible staining caused by normal vehicular use. These
requirements are extremely strict and may very well exclude all transportation facilities from meeting
safe fill regulations and from being recycled. A resultant effect would be an increase in the amount of
material that will require disposal.

4. Section 287.1 (B)&(C) - There seems to be some confusion between these subsections. It appears that
it would be impossible to know if a sample meets the safe fill numeric standards without having
conducted sampling and appropriate analysis.

8. Section 287.1 (vi)(A) - Again the question arises related to the definition of "surface water" which is
being utilized (see Specific Section Comment # 1). This occurs several more times throughout the
proposed regulations and needs to be addressed.

6. Section 287.1 (vii) - The Commission generally uses contractors for reconstruction and resurfacing

projects and the question arises as to who is responsible for demonstrating that the material is
classified as safe fill.

7. Section 287.11 - The Commission is concerned with the proposed sampling protocol and associated
laboratory/analytical cost which impact our operating cost and time frame for the completion of our
projects. With the procedures proposed in the regulations, material must first be excavated and then
stockpiled before testing can take place. The delay in testing the material in this fashion inherently
extends the project schedule. Some form of in-place testing should be developed so that a more
accurate description of the project can be established. This will allow a clearer scope of work to be
formulated and a much tighter control of the entire project schedule. The uncertainty of not knowing
how much material may be recycled and how much will have to be handled as waste can greatly effect
the overall scope of the project as well as the cost and time frame.

These reflect our major concerns with the proposed Safe Fill Regulations. Should you have any
questions, please don't hesitate to call.

Sincerely, N

R ~

Blexander R. Jansen, P.E.
Deputy Executive Director —
Engineering and Maintenance/Chief Engineer
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Environmental Quality Board
Rachel Carson State Office Building
15" Floor

P.O. Box 8477

Harrisburg, PA 17105-8477

RE: The Pennsylvania Bulletin proposed amendments to Pennsylvania’s
municipal and residual waste regulations (Safe Fill)

Dear Environmental Quality Board:

The Pennsylvania Chamber of Business and Industry (the Chamber) is the

largest, broad based business association in Pennsylvania. Our more than

10,000 members employ about 50% of Pennsylvania’s private workforce or
approximately 1.5 million people. 80% of our members have less than 100

employees.

On February 2, 2002, the Pennsylvania Environmental Quality Board (‘EQB”)
published in the Pennsylvania Bulletin proposed amendments to Pennsyivania’s
municipal and residual waste regulations commonly referred to as the safe fill
regulations.

We have reviewed the package and believe that the proposed safe fill regulations
represent marked progress in rectifying the problems created by the Clean Fill
Policy. However, substantial additional changes to the proposed safe fill
regulations are necessary in order to avoid regulating under the Pennsylvania
Solid Waste Management Act (“SWMA”") enormous amounts of soils and other
materials that can be beneficially used as fill with no adverse impact to either
public health or the environment.

We have included both detailed comments and recommended regulatory
language for your consideration. Please feel free to contact Sharon Roth of the
Chamber staff at 717-720-5455 should you have any questions.

Sincerely,

Fred A. Sembach

Vice President, Government Affairs
Attachments
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PENNSYLVANIA CHAMBER OF BUSINESS AND INDUSTRY
COMMENTS ON SAFE FILL REGULATIONS

L INTRODUCTION

On February 2, 2002, the Pennsylvania Environmental Quality Board (“EQB”)
published in the Pennsylvania Bulletin proposed amendments to Pennsylvania’s
municipal and residual waste regulations. These proposed regulatory amendments are
commonly referred to as the “safe fill regulations” and are designed to replace a guidance
document entitled "Policy and Procedure Establishing Criteria for Use of Uncontaminated
Soils, Rock, Stone, Brick and Block, Concrete, Gravel, Used Asphalt, Dredged Material
and Waste from Land Clearing, Grubbing and Excavation as Fill" (hereinafter the "Clean
Fill Policy") that the Pennsylvania Department of Environmental Protection (the
“Department”) issued on February 29, 1996.

As described in these comments, the Pennsylvania Chamber of Business and
Industry (the "Chamber") believes that the proposed safe fill regulations represent marked
progress in rectifying the problems created by the Clean Fill Policy. However, substantial
additional changes to the proposed safe fill regulations are necessary in order to avoid
regulating under the Pennsylvania Solid Waste Management Act (“SWMA”) enormous
amounts of soils and other materials that can be beneficially used as fill with no adverse
impact to either public health or the environment. While the proposed safe fill
regulations incorporate standards based on the medium specific concentrations (“MSCs”)
developed by the Department as part of implementing the statewide health standard under
the Pennsylvania Land Recycling and Environmental Remediation Standards Act ("Act
2"), the proposed safe fill regulations also include additional layers of requirements that
are unnecessary and inconsistent with the scientific principles on which Act 2 rests. The
proposed safe fill regulations can be significantly simplified and harmonized with the
regulations that are already in place under Act 2 without sacrificing the protections that
the Department has sought to achieve through the proposed safe fill regulations. Such
efforts are critical to facilitating the ability of the regulated community to comply with the
proposed safe fill regulations and the Department to administer those regulations. In the
absence of further changes to the proposed safe fill regulations, Pennsylvania’s landfill
capacity will quickly be depleted as materials that can safely be used for beneficial
purposes will instead be disposed of as wastes.

IL BACKGROUND

Few if any guidance documents issued by the Department have had broader
ramifications for the regulated community than the Clean Fill Policy. The Clean Fill
Policy in practical terms establishes the dividing line between soils and other materials
which are deemed sufficiently "clean" to be insulated from regulation as wastes under the
SWMA and those that instead are subject to the complex requirements imposed by the
SWMA. As such, the Clean Fill Policy has relevance to virtually every construction and
remediation project in Pennsylvania, ranging from the construction of sewer lines and
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roads to the redevelopment of industrial sites and "brown fields." Indeed, virtually all
earthmoving activities in Pennsylvania are potentially affected by the Clean Fill Policy.
The proposed safe fill regulations cover the same expanse of activities and therefore have
massive economic ramifications for the Commonwealth and its citizens.

In developing the Clean Fill Policy, the Department sought to bridge a key
regulatory gap highlighted by the current framework of the residual waste regulations.
Under the residual waste regulations, wastes are defined to include "contaminated soil,
contaminated water [and] contaminated dredge material.” 25 Pa. Code § 287.1. By
contrast, clean fill is defined as "[u]ncontaminated, nonwater-soluble, inert solid material
used to level an area or bring the area to grade.” 25 Pa. Code § 287.1. In both instances,
the concept of what is "contaminated" is critical to determining whether a material
qualifies as a waste or as clean fill. The residual waste regulations, however, provide no
standards for making such a determination.

The residual waste regulations also incorporate the notion of clean fill in defining
the scope of permitting requirements thereunder, exempting from permitting requirements
the following activities:

The use as clean fill of the materials in
subparagraphs (i) and (ii) if they are separate
from other waste. The person using the
material as clean fill has the burden of proof
to demonstrate that the material is clean fill.

(i) The following materials, if they are
uncontaminated: soil, rock, stone, gravel,
brick and block, concrete and used asphalt.

(i) Waste from land clearing, grubbing and
excavation, including trees, brush, stumps
and vegetative material.

25 Pa. Code § 287.101(b)(6). (The municipal waste regulations include a similar
provision set forth at 25 Pa. Code § 271.101(b)(6).) Again, this permit exemption rests
on the concept of what is "contaminated" and what is not.

In order to establish lines of demarcation concerning soils and other materials that
are sufficiently "contaminated" to be regulated as wastes rather than qualifying as clean
fill, the Department issued the Clean Fill Policy in 1996. The Clean Fill Policy includes
standards that are an order of magnitude less than the most restrictive of the MSCs under
Act 2. In many instances, these standards have proved to be thoroughly unworkable
because the standards are below background concentrations of regulated substances found
in soils and other materials. In practice, the Clean Fill Policy has afforded the
Department with nearly unfettered discretion to classify soils and other materials
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associated with construction and excavation projects as wastes under the SWMA.
Because compliance with the Clean Fill Policy on its face has often been impossible, the
Clean Fill Policy has not been utilized by many members of the regulated community. In
other instances, the Clean Fill Policy has served as a monumental and unnecessary
impediment to construction and development projects, including “brownfields”
redevelopment projects that the Commonwealth has sought to foster.

The proposed safe fill regulations are the product of nearly five years of effort by
the Department and a broad spectrum of members of business and industry. The
Chamber has played a vital role in this process. Significant progress has been made.
Much work remains to be completed, however. If the safe fill regulations are finalized in
their current form, vast amounts of soil and other materials which are moved about as part
of construction and other activities will have to be managed as wastes under the SWMA
with no attendant demonstrated benefit to either public health or the environment.
Limited landfill capacity will be consumed with materials that otherwise could be
beneficially and safely used. At the same time, the need for virgin mined materials will
increase as such materials are used to replace the materials being sent to landfills.
Consequently, the proposed safe fill regulations will have profound effects on the manner
in which construction, development and demolition projects are conducted in
Pennsylvania and the costs associated with such projects. Moreover, the ripple effects
from the safe fill regulations will be felt in a much larger sphere of activities.

The preamble to the proposed safe fill regulations indicates that 80% of soils
managed yearly will not need to be sampled and analyzed under the provisions of the
proposed regulations. The requirements contained in the proposed regulations, however,
suggest that most soils and other materials potentially qualifying as safe fill will be
subject to expensive analytical procedures. The Chamber’s comments are, in part,
intended to help effectuate the stated goal of allowing for the management of most soils
and other similar materials without undue regulatory involvement.

The safe fill regulations need to be protective of human health and the
environment while at the same time being simple to apply and administer. The safe fill
regulations also need to be cost effective. The comments set forth below are intended to
advance these goals.

In order to provide the EQB and the Department with specific suggestions
regarding the manner in which the proposed safe fill regulations should be revised to
address the comments and concerns presented herein, a redlined version of the proposed
safe fill regulations is attached hereto showing changes and modifications to the proposed
regulations that the Chamber recommends be incorporated. The redlined version of the
proposed regulations has been prepared by an ad hoc group of individuals who, among |
other things, are members of the Cleanup Standards Scientific Advisory Board, the Solid *
Waste Advisory Committee, and the Chamber’s Solid Waste Advisory Committee.
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III. DISCUSSION
A. The Definition of Safe Fill
1. Overview

The heart of the proposed safe fill regulations is the definition of “safe fill” that
the Department has developed. Under this definition, only certain materials can
potentially qualify as safe fill. Specifically, these materials include uncontaminated soil,
including rock and stone, uncontaminated dredged material, uncontaminated used asphall,
and uncontaminated and segregated brick, block or concrete resulting from construction
or demolition activities from residential and commercial properties. To be classified as
safe fill, such materials must also meet certain numeric standards, not have been subject
to a release, and not exhibit any visible staining, odor or other sensory nuisance resulting
from chemical contaminants associated with the material. The Chamber believes that the
proposed definition of “safe fill” is overly complicated and restrictive, and represents a
“belt and suspenders” approach that is unnecessary and unwise.

2. Types of Materials Potentially Qualifying as Safe Fill

As noted above, only uncontaminated soil, including rock and stone,
uncontaminated dredged material, uncontaminated used asphalt, and uncontaminated and
segregated brick, block or concrete resulting from construction or demolition activities
from residential and commercial properties may potentially qualify as safe fill. There is
no reason to use the descriptor “uncontaminated” before each such category of material.
The term “uncontaminated” is not defined and is subject to a range of interpretations.
Using this term is confusing and unnecessary. The safe fill regulations are designed to
establish standards for materials that are deemed to be safe. If a material meets those
standards, then it may be used as safe fill regardless of whether it is “uncontaminated.”
Accordingly, the Chamber recommends that this descriptor be eliminated.

Moreover, the proposed safe fill regulations categorically classify certain
materials as wastes regardless of their characteristics. For example, brick, block and
concrete from construction or demolition activities at industrial properties can never
qualify as safe fill under the proposed regulations and are therefore automatically
classified as construction and demolition wastes. In addition, under the proposed safe fill
regulations, historic fill material is generally classified as a residual waste and cannot
qualify as safe fill. The justification for such prescriptive requirements is wholly missing.

Brick, block and concrete from industrial properties may pose special concerns or
may be perfectly innocuous. Depending on how broadly an industrial property is defined,
the proposed regulations potentially render brick, block and concrete from office
buildings, warehouses, shipping areas, parking lots and other areas at industrial facilities
wastes even though such brick, block and concrete may be wholly devoid of impacts from
industrial operations and exhibit characteristics no different than brick, block and
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concrete from commercial or residential properties. Moreover, brick, block and concrete
from production areas may have no different characteristics than brick, block and
concrete from commercial or residential properties. The Chamber believes that the
classification scheme that the Department has developed in the proposed safe fill
regulations paints with too broad a brush and does not take into account the high degree
of variability that is encountered in many circumstances. To eliminate this problem, the
Chamber strongly recommends that brick, block or concrete from any type of property be
included in the list of materials that potentially may qualify as safe fill provided that the
other conditions of the definition of safe fill are met. If those conditions are not met, then
the brick, block or concrete must be managed as a waste. However, if those conditions
are met, then brick, block and concrete resulting from construction or demolition
activities at industrial properties should qualify as safe fill.

The fact that a permit-by-rule for the use of brick, block and concrete has been
included in the proposed safe fill regulations does not negate the difficulties posed by
categorically defining as wastes brick, block and concrete from construction or
~ demolition activities at industrial properties. As discussed in more detail later in these
comments, the proposed permit-by-rule contains extensive conditions and limitations.
These conditions and limitations will restrict the areas where brick, block and concrete
from industrial properties could otherwise be used, make such materials more costly to
manage, and result in delays in the use of such materials. Moreover, these burdens will
not result in any significant environmental benefits.

In addition, the proposed definition of safe fill only covers “uncontaminated and
segregated brick, block or concrete resulting from construction or demolition activities
from residential and commercial properties.” The term “uncontaminated” has already
been discussed. The additional requirement - that brick, block or concrete be “segregated”
- is not explained in the proposed regulations. It is unclear in the context of the proposed
definition of safe fill what “segregated” means. Must bricks be separated from blocks?
Must concrete be separated from bricks? Does concrete need to be separated from rebar?
Can some amount of exposed rebar be present? Does it matter if the brick, block and
concrete satisfy the safe fill numeric standards? Is painted brick, block or concrete
unsegregated? These types of inquiries needlessly complicate the proposed definition of
safe fill. The Chamber recommends that brick, block or concrete, without other
qualifiers, be included on the list of materials that may potentially be classified as safe
fill, and that mixtures of brick, block and concrete likewise potentially qualify as safe fill.
In many instances, masonry structures may contain a mixture of brick, block and
concrete. Segregating such masonry (assuming that it is feasible) may serve little purpose
and result in no environmental or public health benefits. (The Department has informally
adopted certain “rules of thumb” for evaluating whether sufficient extraneous materials
may be present with brick, block or concrete so that the brick, block and concrete do not
qualify as clean fill. Those “rules of thumb” may continue to be useful under the safe fill
regulations.)
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Likewise, the Chamber believes that there is no justification for categorically
defining historic fill material as a residual waste. Instead, such material should be subject
to the same standards as soils, dredged material and used asphalt. If historic fill material
meets the criteria established under the definition of safe fill, there is no reason that such
material should not qualify as safe fill.

3. General Criteria

Based on recommendations that the Department received from the Cleanup
Standards Scientific Advisory Board (“CSSAB”) two years ago, the Department has
proposed numeric standards to be used to determine whether a material qualifies as safe
fill based generally on the MSCs developed by the Department under Act 2 for soils at
residential properties overlying used aquifers. As required under Act 2, the MSCs
represent conservative risk-based numeric standards that are deemed to be protective of
public health and which can be applied anywhere within Pennsylvania. Given the fact
that the proposed safe fill numeric values rely on the most restrictive of the MSCs (which
in turn are conservative in nature and designed to be protective), there is no reason to
independently require that the material not have been subject to a release of regulated
substances. The key question is whether the material meets the safe fill numeric values,
not what may have happened to the material in the past. If the safe fill numeric standards
are considered to be safe, then the current condition of the material and not its history
should be determinative. To disqualify from being classified as safe fill any material
which has been subject to a release, regardless of how minimal the release may have been
and regardless of whether the material otherwise meets the safe fill numeric standards,
ignores the scientific underpinnings of the Act 2 program.

The “no release” requirement is fraught with additional difficulties. First, the
proposed safe fill regulations do not define what constitutes a release. Is air-borne
deposition of regulated substances a release? Is passive migration of regulated substances
arelease? Are releases limited to “regulated substances?” Are impacts from
“urbanization” releases? Given the fact that as currently drafted, a material that has been
subject to a release cannot qualify as safe fill, answers to these questions are critically
important.

Second, depending on how broadly a release is defined, the presence of non-
naturally occurring substances in soils or other materials may be indicative of a release
without providing any information about the nature, extent, mechanism or history of the
release. This potentially could serve to disqualify as safe fill any materials in which non-
naturally occurring substances have been detected.

Third, it is unclear whether the “no release” requirement extends forever. For
example, is a material which has been impacted by a release but remediated barred from
qualifying as safe fill? What if the remediation achieved the MSCs for residential
property under Act 2? What if a documented release occurred in the distant past but the

impacts are no longer discernable because of biodegradation of the released material? It
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makes little sense to permanently classify a material as a waste simply because of what
may have happened to it in the past rather than relying on its current characteristics.

Fourth, the “no release” requirement potentially creates a disincentive to
undertake due diligence investigations concerning the history of the material potentially
qualifying as safe fill. Information suggesting that a release has occurred can only serve
to disqualify the material in question. As such, members of the regulated community may
be loathe to conduct such investigations and may instead simply rely on sampling to
demonstrate that the safe fill criteria have been satisfied.

The “no release” requirement is difficult to document (proving a negative),
somewhat subjective, and most importantly, does not specifically address the potential
risks posed to human health or the environment by the material. By contrast, sampling
and analyzing the material provides specific information concerning such potential risks.
In light of these considerations, the Chamber strongly recommends that the proposed
definition of safe fill be simplified to eliminate the “no release” requirement. The
Chamber also recommends that the provisions of clause (i) of the proposed definition of
safe fill be reorganized to reflect the following analytical structure -

o s the material of a type that potentially qualifies as safe fill?

e If so, does it exhibit visible staining, recurring or persistent odors or other
sensory nuisance resulting from chemical contaminants associated with the
material?

e If not, does the material meet the safe fill numeric standards?

With respect to meeting the safe fill numeric standards, the Chamber recommends
that clause (i) of the definition of safe fill provide for two options. First, a determination
may be made on the basis of knowledge of the material that the material meets the safe
fill numeric standards. (Such an option parallels the provisions of the hazardous waste
regulations that allow a generator to determine whether a material qualifies as a
hazardous waste based on his or her knowledge of the material in lieu of sampling and
analysis.) Second, a determination may be made on the basis of sampling and analysis.
Under the second option, information concerning releases or potential releases should be
used to help guide the selection of analytes to be evaluated (rather than to disqualify the
material from being used as safe fill). In this fashion, strong incentives exist to conduct
appropriate due diligence in order to help devise a sampling program that will focus on
the regulated substances that may be present at concentrations exceeding the safe fill
numeric standards. At the same time, the analytes listed in Tables 1 and 3 of the
proposed regulations can be used for screening purposes unless there is site-specific
information to suggest that either additional regulated substances on Table 2 should be
evaluated or analysis of a subset of the regulated substances listed on Tables 1 and 3 is
appropriate.
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Finally, the Chamber agrees that safe fill should not cause nuisances. However,
because soils and dredged materials frequently exhibit odors when freshly excavated, the
Chamber suggests that the phrase “recurring or persistent” be inserted before the word
“odor” so that transient odors associated with initial excavations should not bar a material
from qualifying as safe fill.

4. Safe Fill Numeric Standards

The safe fill numeric standards referenced in clause (i) of the definition of safe fill
are described in detail in the proposed version of 25 Pa. Code § 287.11. As set forth in
25 Pa. Code § 287.11(a)(1) (proposed), the safe fill numeric standards are based on the
lower of the residential generic soil-to-groundwater pathway values and the residential
direct contact values developed by the Department under Act 2. By contrast, the
regulations implementing the statewide health standard under Act 2 provide for a series of
different options to meet the soil-to-groundwater protection standard other than satisfying
the generic soil-to-groundwater pathway value.

Because the universe of materials that may qualify as safe fill is heterogeneous,
the Chamber believes that it is critical to afford regulated entities the ability to
demonstrate that a particular material meets the residential soil-to-groundwater protection
standard by using the Synthetic Precipitation Leaching Procedure (“SPLP”) method of
analysis in lieu of relying solely on the generic soil-to-groundwater pathway values. In
many instances, SPLP testing will provide a far more accurate measure of the propensity
of regulated substances to leach from a particular material than will an evaluation of the
total concentrations of regulated substances in the material. For example, regulated
substances may be present in concrete but be bound in the structural matrix of the
material so that they pose no threat to groundwater. Likewise, regulated substances may
be present in soils but have a high affinity for the particular soils so that the potential for
leaching is minimal. In addition, analysis of used asphalt may show that the used asphalt
contains certain organic regulated substances. However, those substances may have little
or no propensity to leach. In such circumstances, SPLP analysis may be critical to
evaluating the true potential for used asphalt to pose any sort of risk to groundwater.

The SPLP protocol is conservative in that the concentrations of regulated
substances in the SPLP leachate are compared directly with the groundwater MSCs. This
discounts any attenuation, dispersion or dilution that would otherwise naturally occur in
the environment. Accordingly, the Chamber strongly recommends that 25 Pa. Code
§ 287.11(a)(1)(i) (proposed) be revised to read as follows:

The residential soil-to-groundwater pathway numeric value
calculated either in accordance with the methodology in

§ 250.308 (a)(2)(i), (3), (4)(i) and (5) (relating to soil-to-
groundwater pathway generic numeric values) or based on a
concentration in the material that does not produce a
leachate in excess of the residential medium specific
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concentrations for groundwater, in aquifers used or
currently planned for use with naturally occurring
background total dissolved solids concentrations less than
or equal to 2,500 milligrams per liter, contained in Chapter
250, Appendix A, Tables 1 and 2, when subjected to the
Synthetic Precipitation Leaching Procedure (Method 1312
of SW-846, Test Methods for Evaluating Solid Waste).

Such a change in the proposed regulations will afford both the regulated
community and the Department with the flexibility to use SPLP testing where it makes
sense to do so while at the same time ensuring that materials qualifying as safe fill can be
used without posing unacceptable risks to human health or the environment. In addition
to the language proposed above, the applicable standards against which SPLP testing
results are to be compared will need to be added to Tables 1, 2, and 3 of the proposed safe
fill regulations.

The Chamber also recommends that the phrase at the beginning of 25 Pa. Code
§ 287.11(a)(1) (proposed) stating “For safe fill containing substances other than copper
and zinc” be deleted. Virtually all soils and soil-like materials contain copper and zinc at
varying concentrations. The safe fill numeric limits for copper and zinc (which the
Department proposes to base on plant toxicity) can simply be referenced as a third clause
under 25 Pa. Code § 287.11(a)(1) (proposed).

Finally, because the safe fill numeric standards are based on the MSCs for
residential property under Act 2, the Chamber recommends including in the safe fill
regulations a provision that would automatically amend the safe fill numeric standards to
reflect changes to the MSCs under Act 2. Otherwise, it is possible (if not probable) that
changes will be made to the MSCs under Act 2 without conforming changes being made
to the safe fill numeric standards at the same time.

5. Materials Subject to the Safe Fill Cap or Other Special Rules

The proposed definition of safe fill includes in clause (ii) certain materials that
may still qualify as safe fill even if they do not meet safe fill standards. Such materials
are subject to the numeric standards in clause (vii) of the proposed definition of safe fill
(referred to hereinafter as the “safe fill cap™). As discussed earlier in these comments, the
Chamber strongly recommends that the “no release” requirement be deleted while
retaining a limitation for materials that exhibit visible staining, recurring or persistent
odor, or other sensory nuisance resulting from chemical contaminants associated with the
material. Accordingly, the Chamber proposes that the introduction to clause (ii) of the
definition of safe fill be revised as follows:

The term includes the material in subparagraph (i) that

exceed the numeric limits in Appendix A, Table 1 or either
Table 2 or 3, based on knowledge of the material or
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sampling, if there is no visible staining, recurring or
persistent odor, or other sensory nuisance resulting from
chemical contaminants associated with the material and the
material meets one of the following requirements:

In addition, as proposed, the definition of safe fill does not contain any provisions
to address projects involving small amounts of fill materials. To close this important gap
in the proposed regulations, the Chamber recommends that a new category be added to
clause (ii) of the definition of safe fill covering materials moved at either residential or
nonresidential property or to nonresidential property where the quantity of the materials is
less than 50 cubic yards. The Chamber also recommends that, as in the case of the
exclusion for historic fill materials from excavations of 125 cubic yards or less, materials
falling in this category not be subject to the safe fill cap.

Finally, to simplify the proposed definition of safe fill and to reflect the fact that
historic fill material should, as a category of material, be potentially encompassed by the
safe fill definition, the Chamber recommends that the provisions set forth in clause (v) of
the proposed definition of safe fill relating to historic fill materials from excavations of
125 cubic yards or less be inserted into clause (ii) of the proposed definition of safe fill.
Consistent with the proposed definition of safe fill, such small amounts of historic fill
material would not be subject to the safe fill cap. This recommended modification does
not result in a substantive change in the proposed regulations but instead is designed to be
more consistent with the revised structure of the safe fill definition recommended by the
Chamber. The Chamber also suggests that the proposed regulations clarify what is meant
by the phrase “per excavation location.” For example, excavations that are not connected
or contiguous to one another should be treated as separate excavations. In addition, the
125 cubic yard limit should refer only to that amount of historic fill removed from an
excavation and not the size of the excavation itself,

6. Soils Impacted by Pesticides

Clause (iii) of the proposed definition of safe fill, as proposed, covers soil moved
from a fruit orchard under development where pesticides were used in an authorized
manner in conjunction with standard horticultural practices. While orchards have
exhibited impacts from pesticide usage, other agricultural lands may be similarly
impacted. To take this fact into account, the Chamber recommends revising clause (iii)
of the proposed definition of safe fill to cover “soil impacted by normal agricultural use
of pesticides including pesticides containing lead and arsenic.” Such a change avoids the
problems that would be otherwise be created by the unduly narrow language developed
by the Department without changing the substantive effect of the clause. In addition, the
Chamber recommends that the phrase “authorized agricultural use” be changed to
“normal agricultural use because the use of certain arsenated compounds predated any
regulatory “authorization.” Moreover, such a change is consistent with the language used
in the Pennsylvania Hazardous Sites Cleanup Act to define a “release.” See 35 P.S.

§ 6020.103.
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7. Dredged Material

Clause (iv) of the proposed definition of safe fill addresses the use of dredged
material as safe fill. A number of provisions contained 25 Pa. Code § 287.11 (proposed)
address the conditions under which dredged material may qualify as safe fill. As such,
those requirements are more appropriately included in the proposed definition of safe fill.
To address this issue, the Chamber recommends that clause (iv) of the proposed
definition of safe fill be revised to read as follows:

The term includes dredged material provided that the
dredged material is drained prior to placement. Dredged
material and sediments from tidal streams shall meet the
numeric criteria for chlorides as listed in Appendix A,
Table 1 in order to qualify as safe fill. If dredged material
exceeds the numeric limits in Appendix A, Table 1 and
either Table 2 or 3, it is considered to be “safe fill” if the
following requirements are met: (1) there is no visible
staining, recurring or persistent odor or other sensory
nuisance resulting from chemical contaminants associated
with the dredged material; (2) the dredged material is
placed directly on land adjacent to the dredging operation
for beach nourishment or as a soil additive or soil
substitute; and (3) one of the following conditions is met:

These changes do not represent major substantive alterations to the proposed definition of
safe fill but rather are designed to clarify existing elements of the proposed regulations.

8. Historic Fill Material

Clause (v) of the proposed definition of safe fill addresses historic fill material in
quantities of less than or equal to 125 cubic yards per excavation location. As discussed
above, the Chamber suggests that the exclusion set forth in clause (v) of the proposed
definition of safe fill be moved to clause (ii) of the proposed definition. Such a change
simplifies the definition without altering the substantive effect of the definition.

9. Materials Placed into or along Surface Waters
Clause (vi) of the proposed definition of safe fill contains additional restrictions
that apply to materials placed into or along surface waters of the Commonwealth. The
Chamber believes that these provisions can be simplified and better harmonized with the

regulations under Act 2.

As a general proposition, the proposed regulations establish a performance
standard for materials that are placed into or along surface waters of the Commonwealth.
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Specifically, such placement may not cause an exceedance of the surface water quality
standards in 25 Pa. Code Chapters 16 and 93. While easily stated, actually making such a
demonstration may be exceedingly difficult. Accordingly, the Chamber suggests that the
proposed safe fill regulations afford regulated entities with three options.

First, the Chamber recommends that regulated entities be allowed to use SPLP
analysis to show that the materials that are to be placed will not leach regulated
substances at concentrations such that surface water quality standards will be exceeded.
Second, the Chamber recommends that a table be added to the proposed regulations
setting forth generic values based on surface water quality standards that will be
protective using the type of analysis employed to develop the soil-to-groundwater generic
numeric values under Act 2. In this regard, it is important to note that because the surface
water quality standards rather than groundwater MSCs provide the ultimate target for
compliance under this prong of the proposed definition of safe fill, using 10% of the safe
fill standards as currently proposed in the regulations may be overly conservative in many
instances. Third, the Chamber recommends that the proposed regulations be modified to
provide for utilization of alternative methods that the Department may approve, either
generally or on a case-by-case basis. This option is important to provide the regulated
community and the Department with regulatory flexibility to utilize new sampling
techniques and protocols that may be developed in the future.

With respect to the structure of clause (vi) of the proposed definition of safe fill,
the Chamber recommends that provision be streamlined by eliminating the different
standards that are currently proposed for materials used in active or abandoned mines or
abandoned quarry reclamation versus materials that are being used pursuant to a permit
issued under 25 Pa. Code Chapter 105.

10. Use of Safe Fill

Clause (ix) of the proposed definition of safe fill provides that materials that meet
the definition of safe fill are not regulated as wastes when used as fill. The Chamber
believes that this clause is overly narrow. For example, materials qualifying as safe fill
should be able to be used as construction materials, to help facilitate mine reclamation
activities, for landscaping purposes, to help control fire or subsidence events, as pipe
bedding, for beach replenishment, as soil additives and so forth. It is unclear whether in

each instance, the use of the materials would fit under the umbrella of the term “use as
fill.”

In addition, the definition of a waste in the residual waste regulations includes
contaminated soil, contaminated water and contaminated dredge material. The term
“contaminated” is not defined in the regulations. Both the municipal and residual waste
regulations also include provisions directing that contaminated soil, used asphalt and
dredged material are to be regulated under the residual waste program.
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If the language of clause (ix) of the proposed definition of safe fill is finalized in
its current form, it is likely to invite disputes and difficulties concerning the manner in
which safe fill may be used and the interplay between the definition of safe fill and other
provisions of the municipal and residual waste regulations. To avoid these problems, the
Chamber suggests revising clause (ix) to state as follows — “Notwithstanding any other
provisions of Chapters 271 and 287, materials that meet the requirements under this
definition of safe fill are not regulated as waste when used as fill or for other beneficial

purposes.”
B. Definitions other than the Definition of Safe Fill

1. Definitions of Historic Fill, Sediment, and Site Undergoing
Remediation Activities

While the definition of safe fill included in the proposed safe fill regulations is by
far the most important of the definitions contained in the regulations, it is not the only
definition that is proposed to be added to the municipal and residual waste regulations.
Specifically, the proposed regulations include definitions for the terms “historic fill,”
“sediment,” and “site undergoing remediation activities.” The Chamber’s comments
concerning these definitions are as follows.

First, the definition of historic fill includes an exemption from that definition for
small amounts (125 cubic yards or less) of historic fill material excavated per excavation
location. The definition is circular in that such materials do not qualify as historic fill
material but the parallel exemption in the proposed definition of safe fill only applies to
historic fill material. The Chamber fully supports the exemption for small amounts of
historic fill material that is currently in the proposed safe fill regulations. However, to
more clearly effectuate this exemption, the definition of historic fill material should
simply describe what constitutes historic fill without excluding from the definition itself
small amounts of historic fill.

In addition, in recognition of the fact that large amounts of soils and other
materials have been used across Pennsylvania as fill material, both historically and more
recently, the Chamber recommends that the cutoff date in the proposed definition of
historic fill be changed from 1988 to the effective date of the proposed safe fill
regulations. Significant amounts of such materials have been used in accordance with the
permit exclusions for clean fill under the terms of the municipal and residual waste
regulations. Moreover, the definition of a waste under the residual waste regulations
excludes the onsite use of steel slag as a substitute for aggregate. The proposed definition
of historic fill excludes landfills, waste piles and impoundments. In addition, the
Chamber suggests adding language to make clear that materials that were placed in
violation of waste permitting requirements do not automatically escape regulation by
moving the cutoff date forward.
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In light of the foregoing, the Chamber suggests revising the definition of historic
fill to provide as follows:

Historically contaminated material (excluding landfills,
waste piles and impoundments) used to bring an area to
grade prior to [effective date of the safe fill
regulations] that is a conglomeration of soil and residuals,
such as ashes from the residential burning of wood and
coal, incinerator ash, coal ash, slag, dredged material and
construction/demolition debris that was not subject to waste
permitting requirements at the time it was placed.

Second, with respect to the proposed definition of “sediment,” the Chamber
recommends that the introductory phrase be revised to cover “[m]aterials deposited and
directly overlain by waters . . .” rather than “[m]aterials deposited or overlain by waters . .
" as currently proposed. If this change is not made, the proposed definition on its face is
s0 broad that it could cover any soils that were ever deposited by water (such as entire
river valleys). In addition, the Chamber suggests including in the definition of sediments
well sorted fractions of sand, silt, clay gravel and organic material was well as
heterogeneous mixtures of such materials.

Third, the Chamber recommends that the definition of “site undergoing
remediation activities” be expanded to cover not only sites where remediation activities
are being conducted under Act 2 but sites where remediation activities are being
conducted under other environmental protection acts (such as the Hazardous Site Cleanup
Act and the Resource Conservation and Recovery Act)).

2. Additional Definitions

The Chamber recommends that for purposes of clarity, three definitions be added
to the proposed safe fill regulations covering the terms “along,” “nonresidential
property,” and “residential property.”

The proposed safe fill regulations describe areas “along” surface waters in which
additional restrictions may apply to the use of fill material. To clarify where such
additional restrictions may apply, the Chamber recommends that the term “along” be
defined to mean “[t]ouching or contiguous, to be in contact with; to abut upon the normal
wetted perimeter of surface waters.” This definition is based on the definition of the term
“along” found in 25 Pa. Code § 105.1.

Likewise, because the proposed safe fill regulations make distinctions based on
the type of property from which fill material came or that may be receiving fill material,
the Chamber suggests that the definitions of nonresidential property and residential
property found in Act 2 be added to the regulations. Specifically, the definition of
nonresidential property from Act 2 states as follows:
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Any real property on which commercial, industrial,
manufacturing or any other activity is done to further either
the development, manufacturing or distribution of goods
and services, intermediate and final products, including, but
not limited to, administration of business activities,
research and development, warehousing, shipping,
transport, remanufacturing, stockpiling of raw materials,
storage, repair and maintenance of commercial machinery
and equipment, and solid waste management. This term
shall not include schools, nursing homes or other
residential-style facilities or recreational areas.

Act 2 defines residential property as “[a]ny property or portion of the property that does
not meet the definition of ‘nonresidential property.’”

C. Sampling and Analysis Requirements

The proposed safe fill regulations include detailed sampling and analysis
requirements in 25 Pa. Code § 287.11 (proposed). Key aspects of these requirements
have already been discussed in connection with the comments regarding the proposed
definition of safe fill. Moreover, these sampling and analysis requirements apply to
criteria set forth in the proposed permits-by-rule included in the safe fill regulations.
Appropriate cross-references should therefore be included in the proposed regulations.

For purposes of clarity, the Chamber recommends that 25 Pa. Code §§ 287.11(c)
and (d) (proposed) be revised, as follows:

(¢) The measured numeric values for regulated
substances shall meet the following:

(1) For a composite sample, the measured numeric value
for a substance shall be equal to or less than half the safe
fill numeric standard in § 287.11 (relating to numeric
standards) for that substance and as listed in Appendix A,
Tables 1, 2 and 3 or as specified in § 271.103(i) or
§ 287.102(1), as applicable; or

(2) For discrete samples, the measured numeric values
for a substance in 75% of the discrete samples shall be
equal to or less than the applicable numeric standard for
that substance with no single measured numeric value
exceeding more than twice the applicable numeric standard
for a substance.
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(3) For a grab sample, taken for analysis for VOCs in
accordance with subsections (b)(1)(i)(C), (ii)(C) and
(iii)(C), the measured numeric value for a substance must
be less than or equal to the safe fill numeric standard in
§ 287.11 for that substance and as listed in Appendix A,
Tables 1, 2 and 3, or as specified in § 271.103(i) or
§ 287.102(1), as applicable.

These changes clarify the different standards that apply to the different types of samples
that are authorized. The changes also underscore the fact that a person or entity may
collect discrete samples (including for VOCs) and use the statistical methods that are
specified rather than collecting composite samples for non-VOCs and biased grab
samples for VOCs.

In addition, the Chamber suggests that 25 Pa. Code § 287.11(e) (proposed) be
eliminated. There is no need for the Department to develop separate requirements in the
form of guidance for determining whether sediments meet safe fill numeric standards.
Sediments are simply another fill matrix.

The sampling requirements contained in 25 Pa. Code § 287.11 (proposed) appear
to contemplate that sampling will be performed after soils or other materials are
excavated. As a practical matter, it may be infeasible to stockpile soils or other materials
at construction sites for substantial periods of time while samples are collected and
analyzed so that determinations can be made as to the status of the stockpiled material.
For example, highway construction projects, utility projects, and other similar projects
may take place in locations where it is simply impossible to temporarily store large
amounts of excavated materials while the materials are sampled and analyzed. To
address this problem, the Chamber recommends that the proposed safe fill regulations be
clarified, with input from the CSSAB, to authorize in situ sampling of materials to be
excavated or moved. In situ sampling is critically important in terms of allowing the
regulated community to plan in advance how to handle soils and other materials that are

to be excavated or moved so that projects are not delayed and can proceed in a controlled
fashion.

The Chamber also recommends revising 25 Pa. Code § 287.11 (proposed) to
clarify that for purposes of demonstrating that a material qualifies as safe fill, the
sampling and analysis provisions constitute recommended procedures but not mandatory
procedures. (This is in contrast to the use of such procedures to satisfy requirements
under the proposed permit-by-rules.) As currently proposed, a determination that a
material meets the safe fill criteria can be made on the basis of knowledge of the material
without actually sampling the material. It follows then that if a contractor or other entity
wanted to augment his or her knowledge of the material by collecting and analyzing
samples of the material, such a step a would be perfectly permissible even if the sampling
protocols were not those specified in the proposed regulations. At the same time, by
providing guidance on how sampling and analysis may be performed to determine
whether a material qualifies as safe fill, the proposed regulations offer the regulated
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community a bench mark for acceptable practices. To reflect this distinction, the
Chamber recommends the introductory section of 25 Pa. Code § 287.11(b) (proposed) to
read as follows:

To determine whether a material meets the permit-by-rule
numeric standards in §§ 271.103(i) and 287.102(1), one of
the sampling and analysis procedures identified in
paragraphs (1) or (2), below, shall apply. These sampling
and analysis procedures are also recommended for use in
determining whether a material meets the safe fill numeric
standards when this determination is made based on
sampling and analysis of the material.

Finally, assuming that the proposed safe fill regulations are revised to allow the
use of SPLP analysis as a method for demonstrating that the material to be used as safe
fill satisfies soil-to-groundwater protection standards, it may be helpful to include in 25
Pa. Code § 287.11 a description for how the SPLP analysis is to be performed. The
Chamber suggests that the EQB and the Department work with the CSSAB to develop
such protocols.

D. Proposed Permits-by-Rule
1. General Framework of the Permits-by-Rule

The proposed safe fill regulations contain five proposed permits-by-rule
(“PBRs”). One of these new PBRs (covering the use of brick, block or concrete) is to be
included in the municipal waste regulations. The other four PBRs are to be included in
the residual waste regulations. While each of the PBRs are designed to cover different
materials and activities, they contain a large number of similar, if not identical,
requirements. For example, the PBRs require that erosion and sedimentation control
plans be implemented, that certain siting criteria be followed, that the material being used
under the PBRs not constitute hazardous waste, and that with one exception (for materials
moved to a site undergoing remediation), the materials being used under the PBRs only
be used at commercial or industrial properties.

Given the similarities between the various PBRs, the Chamber strongly
recommends that the PBRs be combined and streamlined. In addition, in many instances,
the threshold standards that must be met in order to utilize the PBRs are so restrictive that
the PBRs will serve little purpose. These issues are discussed in more detail below.

Three of the proposed PBRs cover respectively (1) contaminated soil from
agricultural practices, (2) contaminated soil, dredged material or used asphalt impacted by
a release or contaminated soil, dredged material or used asphalt that exceeds safe fill
numeric standards as a result of urbanization, and (3) historic fill material. These three
PBRs can readily be combined and simplified by having one PBR that covers the use of

151647-3 17



Pennsylvania Chamber of Business and Industry
April 3, 2002

soil, dredged material, used asphalt or historic fill material that exceeds safe fill numeric
standards. Such a PBR has the advantage of covering the major classes of materials (other
than brick, block and concrete) that potentially may qualify as safe fill and serves
appropriately as the backstop for such materials that do not meet the safe fill criteria.

With respect to the numeric criteria that should be included in a unified PBR, the
Chamber strongly recommends the following framework. First, because materials
covered by the unified PBR may only be used at nonresidential properties, the numeric
criteria contained in the PBR should be based on the nonresidential MSCs under Act 2
rather than the residential MSCs under Act 2. This structure provides, at least in certain
instances, a cushion between the safe fill numeric standards and the PBR numeric
standards that will facilitate the utility of the PBR. (As currently drafted, the numeric
standards in the PBR for contaminated soil, dredged material and used asphalt are based
on residential MSCs and will, in many instances, coincide with the safe fill numeric
limits.)

Second, material subject to the unified PBR should meet the nonresidential direct
contact MSCs unless direct contact pathways are promptly and permanently eliminated by
the placement of uncontaminated soils, safe fill or other materials or through other
engineering controls. This concept was included in some but not all of the various PBRs
set forth in the proposed safe fill regulations.

Third, material subject to the unified PBR should meet appropriate groundwater
protection standards. In order to provide flexibility to the regulated community and the
Department, the Chamber believes that it should be sufficient to meet any one of the
following criteria:

e Analysis using the Toxicity Characteristic Leaching Procedure (“TCLP”)
that shows that the material meets the requirements in 25 Pa. Code
§ 288.623(a) (relating to Class III residual waste landfills).

® Analysis using SPLP that shows that the material will not leach regulated
substances at concentrations exceeding the MSCs under Act 2 for used
aquifers underlying nonresidential properties.

e Analysis showing that the concentration of each regulated substance in the
material is below the higher of the generic soil-to-groundwater numeric
value for that regulated substance in soils at nonresidential properties
overlying used aquifers and the value that is 100 times the nonresidential
groundwater MSC for that regulated substance (assuming a used aquifer
scenario).

The same numeric criteria should be incorporated into the PBR in the municipal
waste regulations for brick, block and concrete. Moreover, the scope of that PBR should
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be revised to cover any brick, block or concrete that does not qualify as safe fill, provided
that the other requirements of the PBR are satisfied.

With respect to the PBR for materials that are brought to a site undergoing
remediation, the Chamber recommends that a permit exemption be added to 25 Pa. Code
§ 287.101 rather than creating a new PBR. Such an approach is consistent with the
permit waiver provisions of Act 2 and the existing permit exemption set forth at 25 Pa.
Code § 287.101(e). Proposed language creating such a permit exemption is set forth
below: '

® The Department will not require a permit under this
article for the use of soil, dredged material, used asphalt, or
historic fill material to bring an area to grade, to limit
infiltration of rainfall, to facilitate runoff, or as construction
material at a site undergoing remediation activities under
Chapter 250 (relating to administration of land recycling
program) and the Land Recycling and Environmental
Remediation Standards Act (Act 2), (35 P.S.

§§ 6026.101—6026.909) provided that the following
conditions are met:

(1)  The notice of intent to remediate the soils at the
receiving site undergoing remediation activities (required
by section 303(h) of Act 2 (35 P.S. § 6026.303(h))
identifies the Statewide health standard or the site specific
standard as the remediation standard to be attained.

)] The soil, dredged material, used asphalt, or historic
fill material being used at the site will not cause the site
undergoing remediation to exceed the remediation standard
selected.

3) The soil, dredged material, used asphalt, or historic
fill material meets the standards set forth in Sections
287.102(1)(1) — (4).

@) For soil, dredged material, used asphalt, or historic
fill material placed at a site undergoing remediation
activities prior to submission of the final report, the final
report shall describe the sampling and analysis performed
to characterize the material and the manner and location in
which the material is used, and relief from liability shall
include such materials upon approval of the final report.
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2. Comments Regarding General Conditions of Permits-by-Rule

As noted above, each of the various PBRs in the proposed safe fill regulations
include a large number of general conditions. These requirements are sufficiently
complex and onerous that many materials that could otherwise be used under the PBRs
may be instead directed to landfills for disposal. In essence, landfill disposal may
represent a practical and expedient but wasteful option for handling soils and other
materials that are excavated or otherwise generated. The Chamber strongly recommends
that the EQB and the Department carefully evaluate whether such requirements are
absolutely necessary in order for the PBRs to properly function and eliminate any
requirements that do not meet this standard. Comments relating to particular general
conditions are set forth below.

First, the proposed PBRs generally prohibit the placement of materials within 100
feet of surface waters. This set back requirement is enormously restrictive and will have
an adverse impact on many redevelopment projects that are occurring in areas along
rivers and streams. The Chamber suggests that this condition be revised to provide that
materials covered by the PBRs may not be placed in or along surface waters unless prior
approval has been obtained from the Department. This harmonizes the condition with
requirements found in 25 Pa. Code Chapter 105.

Second, the proposed PBRs prohibit the placement of materials within 100 feet of
the edge of a sinkhole. The Chamber recommends that this requirement only apply in
karst terrain because it is in such locations where sinkholes may serve as direct conduits
to large volumes of groundwater, thereby eliminating the natural attenuation that is

factored into the determination of the generic soil to groundwater standards.

Third, the proposed PBRs generally prohibit the placement of materials within
300 feet of a water source. To better define the universe of water sources that are of
concern, the Chamber recommends that this siting criterion be revised to apply to potable
water supply wells and potable surface water intakes.

Fourth, the proposed PBRs generally limit the placement of materials to properties
that are zoned and exclusively used for commercial and industrial purposes. In the
absence of zoning, the proposed PBRs limit the use of materials to properties where “the
background is equal to or greater than the concentrations of contamination” in the
material to be used and the property is used for commercial or industrial purposes only.
Significant questions exist as to how in practice this requirement is to be implemented.
Will there need to be a substance by substance comparison between background
conditions and the incoming material? Will it be sufficient to compare classes or groups
of regulated substances (such as volatile organic compounds)? What if certain regulated
substances in the incoming material satisfy the safe fill criteria but are above background
levels at the receiving property? Implementation of this requirement is likely to be
difficult and confusing unless the requirement is clarified. Certainly, it would seem to
make little sense to evaluate background levels of regulated substances where those
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substances in the incoming material meet the safe fill numeric standards. If the material
fails the safe fill numeric standards for a limited set of regulated substances, then perhaps
a comparison between the concentrations of those regulated substances in the material
and concentrations of those regulated substances at the site where the material is to be
used may be possible.

Fifth, the notification requirements included in the proposed PBRs include
information that can only be collected after material covered by the PBR has been placed
at the receiving site. To reflect this reality, the Chamber recommends that the
introductory phrase of the condition relating to notification state “A person who has
received and used [material] . . ..” Such a change makes the condition internally
consistent with other portions of the notification requirements. In addition, the Chamber
request that the EQB specify where the required notice is to be submitted. For example,
the source of fill material may be located in one part of Pennsylvania while the receiving
site may be located in another part of Pennsylvania. What office of the Department
should receive the notice in such circumstances?

Sixth, the notification requirements included in the proposed PBRs apply to the
person who “receives and uses” the soil or other material covered by the PBRs. The
proposed PBRs also include record-keeping requirements that apply to those “using and
distributing” the soil or other material covered by the PBRs. It is unclear who actually is
responsible for ensuring that the conditions of the proposed PBRs are satisfied, and
whether the generator of the fill material or the person receiving that material must
maintain records. Moreover, the proposed safe fill regulations are silent as to how long
such records must be maintained. The Chamber suggests that a three-year required
retention period is sufficient.

Finally, a number of Chamber members have raised concerns relating to the
general provision that materials placed under the proposed PBRs cease to be wastes “as
long as the materials remain in place.” The implication of the quoted language is that
such materials become wastes automatically if subsequently moved. Aside from the
challenges of trying to administer such a requirement, the condition is extremely
confusing. In practical terms, the analysis under the safe fill regulations will need to be
performed each time material is excavated or moved anyway. If material is placed
pursuant to a PBR because it did not meet the safe fill criteria but when later moved is
found to satisfy such criteria, its condition at the time of subsequent movement should
control its status, not what it may have been at some point in the past. Moreover, the
provision as currently drafted potentially leaves those that generate fill material subject to
liability under the SWMA as a result of actions that may occur long after the fill material
is initially placed and that are entirely outside of the generators’ ability to control.
Accordingly, the Chamber recommends that this general provision be revised in the
proposed PBR in the residual waste regulations to state as follows:

Soil, dredged material, used asphalt or historic fill material
placed in accordance with this permit-by-rule shall cease to
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be waste once the soil, dredged material, used asphalt or
historic fill material is placed. Such soil, dredged material,
used asphalt or historic fill material that is excavated or
moved subsequent to placement pursuant to this permit-by-
rule shall be evaluated at that time to determine whether the
material qualifies as safe fill or is subject to regulation as a
waste.

Parallel changes are also proposed for the PBR covering brick, block and concrete.
E. Additional Concerns

1. Status of Vegetative Materials from Land Clearing, Grubbing
and Excavation Activities

The proposed safe fill regulations delete the permit exclusion found in both the
municipal and residual waste regulations for the use as clean fill of waste from land
clearing, grubbing and excavation, including trees, brush, stumps and vegetative material.
These kinds of materials are not otherwise discussed in the proposed safe fill regulations.
The implication of this proposed revision is that such materials in the future are to be
subject to full regulation as wastes under the SWMA. Such a result would be a mistake.
It makes little sense to fill Pennsylvania’s landfills with trees, brush, stumps and
vegetative materials when other alternatives exist. The Chamber recommends that the
existing exclusion for these materials be retained.

2. Generation of Soils and Other Materials

The proposed safe fill regulations address the status under the SWMA of soils and
other materials resulting from construction, development, demolition and similar
activities which are used as safe fill. The requirements of the proposed safe fill
regulations apply after such materials have been generated. However, no guidelines are
provided to delineate when a material has actually been generated. The U.S.
Environmental Protection Agency (“EPA”) has developed policies to address when
wastes are generated. In the context of utility installations, EPA has concluded that if
soils are excavated and then returned to the excavation, they have not been “generated.”
(See Letter from Sylvia K. Lowrance, Director of Office of Solid Waste, to Douglas H.
Green dated July 11, 1992 (available on EPA’s web site).) Moreover, EPA has long
endorsed the “area of contamination” policy which allows contaminated media that might
otherwise qualify as hazardous wastes to be moved within an area of contamination
without triggering permitting, land disposal and minimum technology requirements under
the hazardous waste program. These policies have significant ramifications with respect
to the proposed safe fill regulations. If the Department follows these policies, then it may
alleviate many of the difficulties that would otherwise be encountered by application of
the proposed safe fill regulations to utility projects and similar infrastructure projects
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involving activities in rights-of-way or projects that involve only the onsite movement of
soils or other materials.

Consistent with the foregoing, the Chamber recommends that the phrase “upon
generation” be inserted at the beginning of 25 Pa. Code §§ 271.2(c) and 287.2(c) to make
clear that the requirements under the SWMA apply after a material has been generated.
Given the breadth of materials that potentially qualify as wastes under the SWMA
including soils, dredged material, used asphalt and brick, block and concrete, such a
phrase is important to make clear that the requirements under the SWMA apply only after
a waste has been generated and not to in situ materials such as soils and dredged material.
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Annex A
TITLE 25. ENVIRONMENTAL PROTECTION
PART I. DEPARTMENT OF ENVIRONMENTAL PROTECTION
Subpart D. ENVIRONMENTAL HEALTH AND SAFETY
ARTICLE VIII. MUNICIPAL WASTE

CHAPTER 271. MUNICIPAL WASTE MANAGEMENT--
GENERAL PROVISIONS

Subchapter A. GENERAL
§ 271.1. Definitions.

The following words and terms, when used in this article, have the following
meanings, unless the context clearly indicates otherwise:

* * * % sk

[Clean fill--Uncontaminated, nonwater-soluble, nondecomposable inert
solid material used to level an area or bring the area to grade. The term does

not include material placed into or on waters of this Commonwealth.]
% * * * %

Construction/demolition waste--Solid waste resulting from the construction or

demolition of buildings and other structures, including, but not limited to[, wood,
plaster, metals, asphaltic substances, bricks, block and unsegregated
concrete.]:

(i) Wood.

(ii) Plaster.

(iii) Metals.

(iv) Asphaltic substances.

(v) Bricks, block and concrete.

{The term does not include the following if they are separate from other
waste and are used as clean fill:

(i) Uneontaminated-sSoil, rock, stone, gravel, brick and block, concrete,
historic fill and used asphalt meeting the definition of safe fill.

(ii) Waste from land clearing, grubbing and excavation, including trees,
brush, stumps and vegetative material.}
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Historic fill-

th-Historically contaminated material (excluding landfills, waste piles and
impoundments) used to bring an area to grade prior to ___[effective date of
safe fill regulations] $988-that is a conglomeration of soil and residuals, such
as ashes from the residential burning of wood and coal, incinerator ash, coal
ash slag, dredged materlal and constructlon and demohtlon waste m

Safe fill-Safe fill as defined in § 287.1 (relating to definitions).

* * * * *

§ 271.2. Scope.

* * * * *

(c) Upon generation, mManagement of the following types of waste is subject
to Article IX instead of this article, and shall be regulated as if the waste is

residual waste, regardless of whether the waste is municipal waste or residual
waste:

(7) Historic fill.

* * * %* *

Subchapter B. GENERAL REQUIREMENTS FOR PERMITS
AND PERMIT APPLICATIONS

REQUIREMENT

§ 271.101. Permit requirement.

* * * * *

(b) A person or municipality is not required to obtain a permit:
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* * * * *

$(3) For the use as elean-fill of the-folowing-materials-if they-are-separate

—(ii)—Wwaste from land clearing, grubbing and excavatlon, mcludmg trees,
brush, stumps and vegetative materia : :

from other waste.
@Dy **~
154 * > *

* * * %* *

§ 271.103. Permit-by-rule for municipal waste processing facilities
other than for infectious or chemotherapeutic waste; qualifying
facilities; general requirements.

* * * * *

(8) Mechanical processing facility. A facility for the processing of
[uncontaminated] rock, stone, gravel, brick, block and concrete from
construction/demolition activities, individually or in combination, by mechanical
or manual sizing or by mechanical or manual separation for prompt reuse shall be
deemed to have a municipal waste processing permit-by-rule if it meets the
requirements of subsections (a)--(c), the rock, stone, gravel, brick, block and
concrete are separate from other waste-and-eentaminants and the operator
submits a written notice to the Department that includes the name, address and
telephone number of the facility, the individual responsible for operating the
facility and a brief description of the waste and the facility. The facility [shall be
onsite or process less than 50 tons or 45 metric tons per day, and] may not
operate in violation of any State, county or municipal waste management plan. If
the facility is offsite and processes more than 50 tons or 45 metric tons per
day, the following additional requirements shall be met:

(1) The facility may not receive more than 350 tons or 315 metric tons per
day.

(2) The facility shall and-maintain a 300-foot isolation distance from an
occupied dwelling, unless the owner of the dwelling has provided a written
waiver consenting to the facility being closer than 300 feet.

(3) The facility shall process the incoming waste within 30 days.

(4) Processed waste shall be removed from the facility within 60 days after
of-processing for reuse.
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(5) The operator shall maintain records that indicate compliance with the
waste processing and removal limits identified in paragraphs (3) and (4).

(6) Residue from the operation shall be removed and disposed within 30
1week-of-being generated. For purposes of this paragraph, the
term "'residue" includes material that is unable to be processed and
processed material that is unusable.

* X ¥ % *

(i) Brick, block or concrete. The placement of segregated-brick, block or
concretegkmm% Mwumﬂgﬂnmm

shall be deemed to have a mumclpal waste permlt when M&M
concrete js used to bring an area to grade, as construction material or in the
reclamatlon of an actlve or g&abandoned mlne or abandoned quarry,

—i)—The-lowest nonresidential direct contact numeric values calculated in
accordance with the methodologies in §§ 250.306 and 250.307 (relating to
ingestion numeric values; and inhalation numeric values). The numeric
standards to be met are listed in Appendnx A Tables Sand 6 M&
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(32) When calculating numeric standards under paragraphs (1)_and (2),
the following additional requirements apply:

(i) Formulae identified in § 250.305(b) (relating to MSCs in soil) shall
apply as limits to the physical capacity of the soil to contain a substance.

(ii) When calculating the ponresidential soil-to-groundwater pathway
numeric valueg, the calculation shall be based on groundwater in aquifers
used or currently planned for use with naturally occurring background total
dissolved solids concentrations less than or equal to 2,500 milligrams per
liter.

(@3) To determine whether the brick, block or concrete (or mixtures
thereof) waste-material-meets the standards in paragraphs (1) and (2), the
waste-material shall be sampled and analyzed in accordance with
§§ 287.11(b) and (c) ex{(d)(relating to safe fill numeric standards), as
applicable.

(34) Brick, block or concrete (or mixtures thereof) Waste-material-may not
be placed pursuant to this permit-by-rule into or along surface waters of this
Commonwealth unless prior Department approval has been obtained
associated with active or abandoned mine or abandoned quarry reclamation
activities or under Chapter 105 (relating to dam safety and waterway

management);-and-the-following-conditions-are-met:
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(65) Brick, block or concrete (or mixtures thereof) Fhe-waste-material
may only be placed under this permit-by-rule on properties that are zoned
and exclusively used for commercial and mdustnal uses. For unzoned

be reused in an area where the backgronnd

Mﬂ.ﬁm&um
mllmu-equal to or greater than the concentratlong of gmte_d

brought to the s1te and the property gshall—be—used Mfor
commercial or industrial purposes-enly.

sedimentation control plan shall_b_e_*s-lmplemented that is consistent with the
applicable requirements of Chapter 102 (relating to erosion and sediment
control).

materials placed the materlals may not be
placed in karst terrain within 100 feet of the edge of a sinkhole.

(9) Atlocations where brick, block or concrete (or mixtures thereof) waste

materialis placed_pursuant to this permit-by-rule, the materials may not be

placed within 300 feet of a potable water supply well or potable surface water

1514154 |

!
¢
i
!
|
¢
i



intake seuree-unless the owner has provided a written waiver consenting to
the placement of the material closer than 300 feet.

permit:

(103) Brick J :
placed mmm%may not contain free liquids, based on

visual inspection, and may not create W&nﬂdor or
other public nuisance r¢ od wi

the material,

(1;2) A person who mrecewegs and | useds brick, block or concrete (or
E rsuant to this | ¢ waste-material-shall submit
a wrltten notlce to the Department that mcludes the following:

(i) The name, address and phone number of the person receiving and using
the waste material.

(ii) The quantity of waste material used at the receiving location.

(iii) The locations where waste material was removed for use and locations
where the waste material is placed for use.

(iv) An identification of whether the area from which the waste material is
removed is the subject of a corrective action or remediation activity.

(v) A description of engineering practices and construction activities used
to assure that site excavation and placement of waste material does not cause
onsite or offsite contamination.

(123) Records of analytical evaluations conducted on the brick, block or
te ixt i 0 to thi it-by-rul : cerial
shall be maintained by the person using and distributing the waste-material
and shall be made available to the Department for inspection. The records
shall include the following:

(i) The dates of testing.

(ii) Each parameter tested.

(iii) The test results.

(iv) The laboratory where testing was conducted.

(v) The sampling procedures and analytical methodologies used.

(vi) The name of the person who collected the sample.
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(134) This permit-by-ryle does not authorize and may not be construed as
an approval to discharge waste, wastewater or runoff from the site where the

mwwmnmm or

the site where the A t
material-is heneﬁclally used to the land or waters of this Commonwealth

(145) Brick, block or concrete (or mixtures thereof) Waste-placed in
accordance with this permit-by-rule shall cease to be waste gnce as-long-as

the mateml remains-in ;;placed ww

ARTICLE IX. RESIDUAL WASTE MANAGEMENT

CHAPTER 287. RESIDUAL WASTE MANAGEMENT--
GENERAL PROVISIONS

Subchapter A. General
§ 287.1. Definitions.

The following words and terms, when used in this article, have the following
meanings, unless the context clearly indicates otherwise:

* % * * *

[Clean fill-Uncontaminated, nonwater-soluble, inert solid material used to
level an area or bring the area to grade. The term does not include materials
placed in or on the waters of this Commonwealth.]

* * * * *

Historic fill—

¢)—Historically contaminated material (excluding landfills, waste piles and
impoundments) used to bring an area to grade prior to ____[effective
date of safe fill regulations] $988-that is a conglomeration of soil and
residuals, such as ashes from the residential burning of wood and coal,
mcmerator ash coal ash slag, dredged materlal and constructlon/demohtlon
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Safe fill—

(i) Material that is uneontaminated-soil, including rock and stone,
uheontaminated-dredged material, uncontaminated-used asphalt, historic fill

or uneentaminated-and-segregated-brick, block or concrete (or mixtures
Mresultmg from constructlon or demolition activntnes,,p_tgggm

the following requirements:

(A) The material meets the safe fill numeric standards referenced in
§ 287.11 (relating to safe ﬁll nnmerlc standards) and listed i in Appendix A,
Tables 1 and 2_g
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materlal meets the Mnumcric standards refe*eneed—m—§-284—l—l—¢md
llsted in Appendlx A Tables 1 and 3%&@1&%&@

(ii) The term includes the material in subparagraph (i) that exceeds the
numeric llmnts in Appendlx A, Table 1 or either Table 2 or3, b_ase_d_on

the—enteman—mbpwag&ph—{n)@ﬂ-)—md-{ll—)—aad—meets one of the followmg

requirements:

(A) The material is moved within a right-of-way.

(B) The material is moved offsite from a residential property currently
developed as a residential property or zoned residential and never used for
nonresidential purposes.

(C) The material is moved within a property, except for soil moved in
accordance with subparagraph (iii).

(iii) The term includes soil impacted by normal agricultural use of
wmggum

the sonl exceeds the numeric lnmts in Appendlx A Table l or elther Table 2
or 3, and meets one of the following requirements, it is considered ''safe fill'":

(A) The soil is used for commercial or industrial purposes.

(B) The soil is blended with other soil to meet the limits in Appendix A,
Table 1 and either Tables 2 or 3, and used for residential purposes.

10

151415-4 |




e or soil s sti ;,uiv‘;: meet-the-eriteria-in
subparagraph-(i)(A)d)-and-dH-and-meet-one of the following conditions._is
met;-itis-considered-"safe-fill'':

(A) The dredged material is placed on land at a location used for
commercial or industrial purposes.

(B) The dredged material is blended with other soil or other dredged
material to meet the numeric limits in Appendix A, Tables 1 and 2, and used
for residential purposes.

..‘ RFGS-PE€ EXeavation

(vi) The term does not include material placed into or along surface waters
of this Commonwealth unless prior Department approval has been obtained
associated with active or abandoned mine or abandoned quarry reclamation
activities or under Chapter 105 (relating to dam safety and waterway
management), and the material meets the following conditions:

(A) Moters

material does not cause an exceedance of the water quality standards in
Chapters 16 and 93 (relating to water quality toxics management strategy--
statement of policy; and water quality standards).
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(vif) The person using the material has the burden of proof to demonstrate
that the material is safe fill.

(viii) If, based on a determination made under subparagraph (i), the
material exceeds the numeric standards

Munder suhparagraphs (n)@, M&(ﬂﬂ or (1v), the

Mg;mmay be no greater than the lower of the nonresndentlal
direct contact numeric valueg (using §§ 250.306 and 250.307 (relating to
ingestion numeric values; and inhalation numeric values)) or nonresidential
soil-to-groundwater pathway numeric values (using § 250.308(a)(2)(i), (3),
(4)(i) and (5) (relating to soil to groundwater pathway numeric values))
established for aquifers used or currently planned for use containing less
than 2,500 mg/1 total dissolved solids. Formulae identified in § 250.305(b)
(relating to MSCs in soil) apply as a limit to the physical capacity of the soil
to contain a substance,.

Mpmaterials that meet the requlrements under thls teﬂn
are not regulated as waste when used as ﬁlmmm
*

%* * * *

Sediment—Materials deposited and directlv ex-overlain by water in rivers,
lakes, ponds or tidal streams that consist of well sorted fractions or

heterogeneous mixtures of sand, silt, clay, gravel and organic material
deposited through erosion or by lake or river currents.
* * * * *

12
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Site undergoing remediation activities--The extent of contamination
originating within the property boundaries and all areas in close proximity to
the contamination necessary for the implementation of remediation activities
to be conducted under the Land Recycling and Environmental Remediation
Standards Act (Act 2) (35 P. S §§ 6026.101-6026.909)_or other

§ 287.2. Scope.

(c) Upon generation, mManagement of the following types of waste is subject
to this article instead of Article VIII (relating to municipal waste), and shall be
regulated as if the waste is residual waste, regardless of whether the waste is
municipal waste or residual waste:

* * * * *

(7) Historic fill.

* * * * *

§ 287.11. Safe fill numeric standards_and sampling, analvsis and
attainment procedures.

(a) Wi etin i sis;-sSafe fill numeric standards
listed in Appendlx A Tables 1 2 and 3 shall be calculated as follows:

(1) Fer-safe-fill conts The
lower of the followmg

(i) The residential generie-value-of-the-soil-to-groundwater pathway
numeric value calculated gither in accordance with the methodology in
§ 250.308 (a)(2)(l), ), (4)(1) and ) (relatmg to sonl—to—groundwater pathway

(ii) The lowest residential direct contact numeric values calculated in
accordance with the methodologies in §§ 250.306 and 250.307 (relating to
ingestion numeric values; and relating to inhalation numeric values).

(iii2) In-addition-te-paragraph-(1);fFor safe-fill-containingcopper and
zinc, numeric limits which take plant toxicity into consideration and that do
not exceed concentrations in § 271.914(b)(3) (relating to pollutant limits).
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(23) When calculating numeric standards under paragraph (1), the
following additional requirements apply:

(i) Formulae identified in § 250.305(b) (relating to MSCs in soil) shall
apply as limits to the physical capacity of the safe fill to contain a substance.

(ii) When calculating the residential soil-to-groundwater pathway numeric
value, the calculation shall be based on groundwater in aquifers used or
currently planned for use with naturally occurring background total
dissolved solids concentrations less than or equal to 2,500 milligrams per
liter.

(1) Determinations Sampling-based on composite sampling procedures

shall include the following:

(i) For volumes of material equal to or less than 125 cubic yards, a total of
eight samples shall be collected and analyzed as follows:

(A) For analysis of all substances other than volatile organic compounds
(VOCs), the samples shall be analyzed in two composites of four samples

14
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each, in accordance with the most current version of the USEPA Manual,
SW-846 (Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods. Office of Solid Waste and Emergency Response).

(B) Two samplinges locations shall be selected from the 8 sampling

locationses for analysis of VOCs. The selection of these sampling locationses
shall be based on field screening of the eight samples to select those locations

samples-that are most likely to contain the highest concentrations of VOCs.
(C) an_ilfwo-grab samples shall be taken from mh_of_the &Mg

accordance w1th Method 5035 from the most current version of the USEPA
Manual, SW-846 (Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods. Office of Solid Waste and Emergency Response).

(ii) For volumes of material greater than 125 cubic yards and less than or
equal to 3,000 cubic yards, a total of 12 samples shall be collected and
analyzed as follows:

(A) For analysis of all substances other than VOCs, the samples shall be
analyzed in three composites of four samples each.

(B) Three sampling locationses shall be selected from the 12 sampl;gg
locationses for analysis of VOCs. The
samples-shall be based on field screening of the 12 samples to select those

locations samples-that are most likely to contain the highest concentrations of
VOCs.

(©) Qne_illhfee-grab samples shall be taken from eadmf_me_thme

were-taken;-in accordance with EPA, Method 5035, referenced in
subparagraph (i)(C).

(iii) For each additional 3,000 cubic yards of material or part thereof over
the initial 3,000 cubic yards, 12 additional samples shall be collected and
analyzed as follows:

(A) For analysis of all substances other than VOCs, the samples shall be
analyzed in three-composites of four samples each.

( ling locationses-for
&n&l-ysls—ef—\lOGs shall be selected kem—t-he—}a-samples-for analysis of VOCs.
The selection of these sampling locationses shall be based on field screening
of all the-32-samples to select those Jocations samples-that are most likely to
contain the highest concentrations of VOCs.

15
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(C) Q&illhfee—grab samples shall be taken from Mmmmg

(2) Determinations Sempling-based on discrete sampling procedures shall

include the following:

(if) Sampling shall be in accordance with the most current version of the
EPA RCRA Manual, SW-846 (Test Methods for Evaluating Solid Waste,
PhyszcaVChemtcal Methods Oﬁice of Sohd Waste and Emergency Response)

(iif) For volumes of material equal to or less than 125 cubic yards, a
minimum of eight samples shall be collected and analyzed. For volumes of
material greater than 125 cubic yards and less than or equal to 3,000 cubic
yards, a minimum of 12 samples shall be collected and analyzed. For each
additional 3,000 cubic yards of material or part thereof over the initial 3,000
cubic yards, a minimum of 12 additional samples shall be collected and
analyzed.

(¢) The measured numeric values analysis-of-eompesite-samples-for
regulated substances required-in-subseetion-(b)}(1)-shall meet the following:

(1) For a composite sample, the measured numeric value for a substance
shall be is-equal to or less than half the safe fill numeric standard in § 287.11
(relating to numeric standards) for that substance and as listed in Appendlx
A, Tab!es 1,2 and 3, 0r as

—(3) For a grab sample, taken_for analysis for VOCs in accordance with
subsectiong (b)(1)(i)(C), (ii)(C) and (iii)(C), the measured numeric value for a

16
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substance must be is less than or equal to the safe fill numeric standard in
§ 287.11 for that substance and as listed in Appendix A, Tables 1, 2 and 3, or

as specified in § 271.103() or § 287.102(1), as applicable.

Subchapter C. GENERAL REQUIREMENTS FOR PERMITS
AND PERMIT APPLICATIONS

§ 287.101. General requirements for permit.
* * * * *

(b) A person or municipality is not required to obtain a permit under this
article, comply with the bonding or insurance requirements of Subchapter E
(relating to bonding and insurance requirements) or comply with Subchapter B
(relating to duties of generators) for one or more of the following:

% * * %* *

1(6) The use as elean-fill of the-materials-in-subparagraphs-G)-and-(i)-if

—@Gh-Wwaste from land clearing, grubbing and excavation, including trees,

brush, stumps and vegetative material, provided that they are separate from
other waste.}
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material

20

'y

Contaminated-sSoil, dredged material, 6r-used asphalt or historic fill
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asphalt-that exceeds safe fill numeric standards-as-a-result-of urbanization. The
placement of eontammated—soll dredged matenal, onlsed asphalt,g

historic fill material i

matenal—or—nsed—asphalt»that exceeds safe ﬁll numeric standards as-a—result
ef-urbamzatlon—shall be deemed to have a resndual waste permlt when the

an areato grade, as constrnctlon matenal for ¢ control of fire and subsidence
events or in reclamation of active or abandoned mines if the reclamation
work is approved by the Department oris performed under contract with the

exceed the lowest mmresndentlal dlrect contact numeric values calculated in
accordance with the methodologies in §§ 250.306 and 250.307 (relating to
ingestion numeric values; and inhalation numeric values). The numeric
standards are listed in Appendlx A, Tables 5 and 6%@2

—i)-Formulae identified in § 250.305(b) shall apply as limits to the physical
capacity of the soil to contain a substance.

(2) Concentrations of regulated substances Contamination-in soil, dredged
matenaL er-used asphalt or historic fill material used pursuant to this

may-not-exeeed-shall satisfy groundwater protection
standards based on any either-of the following:

(i) Analysis using the Toxicity Characteristic Leaching Procedure (TCLP)
that demonstrates that the eentaminated-soil, dredged material,_er-used

asphalt or historic fill material meets the requirements in § 288.623(a)

(relating to minimum requirements for acceptable waste).
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dredged materlal, or—used asphalt does not produce a
leachate in excess of the Mresldentlal MSCg for groundwater, in aquifers

used or currently planned for use with naturally occurring background t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>